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Foreign Affairs and International Trade Canada 

Trade Policy and Negotiations 

Division II (TPW), Lester B. Pearson Building 

125 Sussex Drive, Ottawa, Ontario K1A 0G2 

 

 

To the attention of the Trade Negotiations Consultation (for TPP): 

 

I read with interest the call for contributions concerning Canada’s involvement in the Trans-

Pacific Partnership (TPP). The notice in Canada Gazette, dated to 31 December 2011, suggests 

that intellectual property is a matter under consideration. However, the notice gives no detail as 

to how the present intellectual property laws might be affected. The given link to the Office of 

the United States Trade Representative does not provide information either. Therefore, I am 

basing my remarks on a report issued by American University’s Washington College of Law in 

November 2011, available at the website of the Program for Information Justice and Intellectual 

Property
i
. 

 

The authors of the report do not mince words: 

If adopted, the TPP would predictably lead to higher prices and decreased access 

to a broad range of consumer products in many TPP member countries, from 

medicines to textbooks to information on the internet, with little or no benefit to 

any TPP member in the form of increased innovation, creativity or local economic 

activity. The main effect would be to transfer wealth from an extremely broad 

range of consumers to a concentrated number of multinational businesses (p.2). 

 

With respect to copyright, the TPP is particularly deleterious to Canada. Copyright’s objective 

is to achieve a balance between protecting the rights of creators, and, encouraging new creators 

through facilitating the use of copyrighted work. To this end, exceptions to copyright are as 

important as the rights of copyright. Bill C-11, currently under debate in Canada, introduces 

further exceptions to copyright that will benefit Canadian creators and consumers. The terms of 

the TPP stipulate that sovereignty of individual nations with respect to developing exceptions to 

copyright, will be curtailed. 

 

Apart from denying Canada the independence to modify its own law to best serve Canadian 

interests, the agreement would immediately nullify an existing competitive advantage; namely 

that our term of copyright is the life of an author plus fifty years. This ensures a rich and robust 

public domain. Compared to citizens of the European Union and the United States, Canadians 

have better access to past copyrighted work, thereby increasing the possibility for future 

creativity. As Northrop Frye eloquently wrote: poetry can only be made out of other poems; 

novels out of other novels. Extending copyright’s term to life plus seventy years, as required by 

the TPP, carries no tangible benefit to Canada and will inflict significant harm to the public 

domain. 

 



 

This is not speculation on my part. In 1998, when the United States moved to a copyright term 

of life plus seventy years, thoughtful dissent was voiced by credible scholars across all 

disciplines. A study of particular note was the work of seventeen meritorious economists who 

concluded that: “Because the additional compensation occurs many decades in the future, its 

present value is small, very likely an improvement of less than 1%. ... [Term extension] raises 

the cost of producing new works and reduces the number created.”
ii
 When that study was 

submitted to the Supreme Court of the United States, Justice Breyer responded with: 

What potential Shakespeare, Wharton, or Hemingway would be moved by such 

[gain]? What monetarily motivated Melville would not realize that he could do 

better for his grandchildren by putting a few dollars into an interest-bearing bank 

account?
iii

 

 

Closer to home, our own Supreme Court has also identified the public domain as vital to 

creative effort. In 2004, Chief Justice McLachlin wrote of the importance that there be “room 

for the public domain to flourish as others are able to produce new works by building on the 

ideas and information contained in the works of others.”
iv
 And recently, Mark Akrigg, founder 

of Project Gutenberg Canada, made the salient point that much of Canadian literature loses its 

commercial appeal soon after publication:  

The vast majority of books go out of print shortly after their original appearance, 

and are never reprinted. Very long copyright periods are dangerous to Canada’s 

cultural heritage, because many original works are in essence gone forever by the 

time they enter the Public Domain. They are forgotten, because they have been 

unavailable so long.
v
 

 

I write to you as a mother, teacher, student, researcher, but most of all, as a Canadian citizen. I 

hope the Government of Canada will not take steps to compromise Canada’s potential in a 21
st
 

century knowledge economy.  

 

The opinion expressed here is my own and not necessarily the views of any employer, past or 

present. Thank you for this opportunity to contribute to the consultation. 

 

Sincerely,  

Meera Nair 

 

 

Meera Nair, Ph.D 

Burnaby, BC 
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