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To my government: 

I wish to offer the following remarks regarding the Trans-Pacific Partnership Agreement (TPP) 

and Canada’s involvement therein. My concerns lie within the following themes: economic 

analysis; intellectual property; and investor state dispute settlement (ISDS). 

I must begin by acknowledging that this agreement was not of this government’s making; the 

previous administration sought Canadian involvement in Trans-Pacific negotiations. The impetus 

to join was largely driven by the fear of being left out of a trading arena dominated by the United 

States. As to why the United States had involved itself in what began as trade talks among small 

Pacific nations, in 2012, writing for the Toronto Star, Thomas Walkom explained the motivation: 

America’s hope … was that the Pacific talks could produce a template for future 

trade deals — a so-called gold standard of free trade. Left unspoken was the 

obvious corollary: This new standard would be very much weighted to the most 

important participant in the initial negotiations, the U.S. Once the template had 

been set, the theory went, other nations would be invited to join — on a take it or 

leave it basis. Over time, a new global trade pact would be formed to supersede 

the stalled WTO. But it would be one whose contours, from the outset, were 

determined by Washington.
1
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Walkom makes plain that the pressure for Canada to join was driven by the business sector and 

that the price of entry was steep: Canada agreed to abide by whatever the other nations had 

already agreed to.  

When the former government announced the conclusion of the agreement, the highlight of the 

news release appeared to be: 

The TPP agreement will give Canada preferential access to dynamic and growing 

Asia-Pacific markets. Tariffs and other barriers faced by a wide range of 

Canadian products from various sectors will be cut; these sectors include 

agriculture and agri-food, fish and seafood, forestry and value-added wood 

products, metals and mining, and manufactured industrial goods.
2
 

Canadians could have been forgiven for wondering if this 21
st
 century agreement was merely a 

recycled 20
th

 century offering, with Canada’s continued prominence in the role of hewer of wood 

and drawer of water. Fortunately, upon taking office, the current government promised to 

evaluate the agreement on its own merits and seek consultation with Canadians. At the time, I 

penned an open letter
3
 to the Honourable Chrystia Freeland reminding her of her own earlier 

view of the entanglement of corporate objectives with the public service mandate of 

governments; in her work Plutocrats, she writes:  

The issue, instead, is whether the interests of business and of the community at 

large are always the same and, if they aren’t, whether the government has the will, 

the authority and the brains to defend the latter, even against the protests of the 

former (p.261). 

At this time, it must be said that the economic analysis provided by Global Affairs Canada does 

not read as a ringing endorsement of the TPP. A principal gain is identified as the opportunity to 

expand the market of beef, pork and wood products to Japan. Other gains will flow from tariff 

savings when Canadian firms engage in markets of some other TPP members. However, while 

presenting a net benefit to Canada of “0.127 percent above baseline performance, generating 

GDP gains of $4.3 billion by 2020,” the report includes this disclaimer:  

The study does not include the analysis of the impact of liberalization and 

enhanced economic cooperation in other areas such as digital trade, 

intellectual property rights, government procurement, state-owned 

enterprises, regulatory coherence, labour and environment.
4
 

Given the depth and breadth of the agreement, this omission is startling to say the least. 

Internationally renowned economist Jeffrey Sachs, (Director of the Earth Institute at Columbia 

University) describes the TPP as four deals in one. He approves of those elements that actually 
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represent freer trade: “Tariff rates would come down to zero; quotas would drop; trade would 

expand; and protectionism would be held at bay.”
5
 However, Sachs has sobering words 

concerning the realm of regulations involving: intellectual property, investor rights and 

regulations for financial services, telecommunications, and e-commerce: “Their common 

denominator is that they enshrine the power of corporate capital above all other parts of 

society, including labor and even governments.”
6
 

Though the Canadian government’s economic analysis declined to even attempt comment upon 

the impact of the heightened intellectual property regulations, the C.D. Howe Institute was not so 

reticent:  

The distribution of the impact across TPP parties will be affected by the IP 

measures: the two countries that pressed hardest for the IP measures – the United 

States and Japan – stand to benefit from increased rents, while other parties will 

end up paying those rents (p.15).
7
 

Jim Balsillie, perhaps the most successful entrepreneur in Canadian history, has been 

unequivocal in expressing his disappointment over TPP strictures regarding intellectual property: 

“… trade negotiators have profoundly failed Canadians and our future innovators.”
8
 Balsillie is 

direct as to whom the agreement benefits: “The TPP strengthens the U.S. regime and adds 

rigidity to that system, which results in slower innovation.”
9
 The impact to Canadian law will be 

extensive; I wish to touch on a particular element: the lengthening of the term of protection for 

both copyrights and patents. Such extension is quite unnecessary
10

 and will undoubtedly prove 

deleterious for Canada.  

In terms of copyright duration, Canada provides protection for lifetime plus fifty years (as 

required by international treaty). It is to Canada’s advantage to maintain this duration and not 

extend protection to lifetime plus seventy years as will be required of TPP member nations. In 

her submission to the Standing Committee on International Trade on the Trans Pacific 

Partnership Agreement, Meghan Sali (Open Media) reminds the committee that copyright term 

extensions have been:  
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 … widely shown by experts in numerous international studies to cost consumers 

money, and will actually make it more difficult for the next generation of artists and 

creators to create new works. The Canadian government speaks sweepingly about 

promoting and protecting Canadian art and cultural heritage, yet the TPP will 

ensure less Canadian culture is shared here at home and with the world. Term 

extensions put libraries, archives and museums behind the profits of huge, largely 

foreign, media conglomerates, and threaten our access to information and culture.
11

 

Don LePan (founder of Broadview Press) explicitly details the effect the TPP will have on the 

publishing house, students and teachers: 

… copyright has always been intended as a temporary license that must be 

balanced against the public good of a public domain. Unlimited, or excessively 

long, copyright terms have often kept scholars from publishing (or even obtaining 

access to) material of real historical or cultural significance. They have severely 

restricted certain options for university teaching as well. Broadview’s editions 

of Mrs. Dalloway and of The Great Gatsby (edited by Jo-Ann Wallace and by 

Michael Nowlin, respectively), for example, are to my mind unrivalled. Each 

includes far more than just the text itself: explanatory notes, extended 

introductions, and an extraordinary range of helpful and fascinating background 

material in a series of appendices. They offer a truly distinctive pedagogical 

option. … [If TPP is approved] given that the application would appear to be 

retroactive in Canada, say goodbye to a number of books that we’ve been making 

available in Canada for some time already; we at Broadview will have to take 

them off the market until the authors have been dead for the full 70 years. 
12

 

It should be self-evident that any legitimate measure Canada can take to provide advantage to 

our students and publishers should be celebrated. Copyright is not merely about charging dollars 

for a finished product, it is about heightening the talent of nascent creators. That Canadian firms 

can capitalize upon our internationally-sanctioned copyright term of life plus fifty years should 

also be celebrated, and preserved.  

Too often Canadian governments have staunchly proclaimed their support for Canadian creators 

and increased the depth and breadth of copyright as evidence of good intentions. Given the 

realities of a trade imbalance which began before Confederation, and has been fulsomely 

exploited to the benefit of English and American publishers for 150+ years, such action has only 

one assured outcome: foreign copyright holders are enabled to wring more dollars out of 

Canada which means fewer dollars remain to support home-grown talent. Holding the line 

on copyright term is one measure that actively benefits our own publishing industry as well as 

our future creators. 

Similarly, the extension of protection for patents is ill-advised. In a submission to the Standing 

Committee on International Trade on the Trans Pacific Partnership Agreement, Jason Nickerson 
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(Medecins San Frontiers Canada) provides detailed information as to the undesirability of the 

TPP with respect to the development and access of life-saving medicines. Among the many 

concerns expressed by MSF is the requirement to grant a further 20 years’ protection to 

“modifications of existing medicines, for new uses, methods of use or new processes of a known 

product.”
13

 Extending patents in both depth and breadth will constrain the development of 

competing versions and monopolies in markets invariably lead to unrestricted price 

escalation.  

The analysis provided by the C.D. Howe Institute reminds us that patent term extensions are also 

a condition of the Comprehensive Economic Trade Agreement (CETA) between Canada and the 

European Union; technically then, TPP is not the only culprit with respect to drug pricing. 

However, that sentiment is less than comforting as CETA is estimated to “increase drug costs to 

Canadians by between $850 million and $1.645 billion annually.”
14

 At the time of this writing, it 

appears that the signing ceremony for CETA may have to be delayed; if the agreement itself falls 

by the wayside, TPP patent extensions will be required of Canada. In any case, Michael Geist 

(professor of law and Canada Research Chair at the University of Ottawa) provides detailed 

analysis to the conclusion that TPP patent provisions exceed those of CETA. Geist is clear that 

the changes will exacerbate an already costly situation for Canadians:  

The escalation in patent protections is set to occur just as drug prices hit all-time 

highs in Canada and pharmaceutical investment in research and development 

sinks to decade-long lows. … Canadians pay more for patented drugs than 

consumers in France, the U.K., Italy, Sweden, and Switzerland (only the U.S. and 

Germany pay more among the countries tracked by the PMPRB). …  Moreover, 

over the past 12 years, Canadian expenditures on drugs has outpaced all other 

comparator countries, including the U.S., with 184.4 per cent growth in total drug 

expenditures.
15

 

Canada faces significant challenges in meeting the health care needs of Canadians, rising drugs 

costs will only add to those difficulties.
16

 However, even more disturbing than the thought of 

unnecessarily extending patent protection for meritorious drugs, is the spectre of being 

forced to provide protection for a drug of dubious merit. That vision is not speculative fancy; 

it is the setting of a $500 million dispute currently waged by Eli Lilly, a European-based 
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pharmaceutical company, against the Government of Canada through Investor State Dispute 

Settlement (ISDS). 

The former government stated that the TPP agreement: “Provides access to an independent 

international investor-state dispute settlement (ISDS) mechanism that is prompt, fair and 

transparent, and subject to appropriate safeguards.”
17

 The language was disingenuous to say the 

least, intended to assure would-be Canadian investors that their money and property would be 

safe abroad. What escaped mention was how much damage had already been wrought within 

Canada, because of ISDS. Private companies have challenged government actions that sought to 

benefit the Canadian public, benefits which invariably impede investors’ expected profits. In this 

regard, Canada holds the dubious distinction of being the most-sued developed nation. 

ISDS disputes do not take place in a court of law; they are managed by a trio of corporate 

attorneys who rotate among the positions of advocate and judge. These tribunals are not 

answerable to any electorate and do not address public well-being as a court of law would do 

when confronted with the same dispute. Canada is partially culpable for the creation of ISDS. 

Brought into existence via NAFTA, ISDS was deemed necessary given doubts as to the 

robustness of Mexico’s system of law, and ability to safeguard investor capital from unlawful 

appropriation. It is likely that thoughts of nationalization of sugar plantations and oil fields 

played into the decision. However, Canada soon found itself on the defensive, with public health 

forced to take a back seat to American profits. As I have written before:  

In 1997 Canada retracted its own ban on a gasoline additive because of an 

ISDS dispute. Retracting the ban was not the only punishment meted out 

to Canada, the government also paid $13 million in damages, covered the 

opposing corporation’s legal costs, and publicly proclaimed that the 

additive was safe, even though our own environmental protection agency 

had said otherwise.18 

It is telling that of the 58 ISDS actions that have been brought forward under NAFTA
19

 at this 

time, only 17 cases involve Mexico. Of the remaining 41, Canada is on the receiving end in all 

but one.
20

 Looking more broadly at all of Canada’s exposure to ISDS, earlier this year Michael 

Geist confirms that we are charged with complaint more often than the reverse, and, on the 
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occasions when Canadian firms have taken action against host countries, they have succeed only 

three out of 39 times.
21

  

The destructive nature of ISDS in existing agreements has prompted much careful study and 

analysis. Gus Van Harten (professor of law at York University) and lawyer Pavel Malysheuski 

(practicing attorney and instructor of law at York University) confirm that the wealthy have been 

the principal beneficiary of ISDS; particularly “companies with more than USD 1billion in 

annual revenue – especially extra-large companies with more than USD 10 billion – and 

individuals with more than USD 100 million in net wealth.”
22

 Krzysztof J. Pelc (professor of 

political science at McGill University) indicates that the majority of cases are not in the realm of 

unlawful expropriation (the very premise of the need for ISDS), but in the area of indirect 

appropriation that stemmed from government regulations. Pelc’s exploration also illustrates that 

firms often pursue ISDS litigation, not for monetary gain but to expressly inhibit governments 

from even contemplating regulation that, while of benefit to citizens, will affect a corporations’ 

profits.
23

 

One study seemed to have been intended expressly for the Canadian electorate. Just prior to the 

final TPP negotiations, Brook Baker (professor of law at Northeastern University) with Katrina 

Geddes provided fuller details of Eli Lilly’s dispute with Canada. Even though NAFTA 

ostensibly shields domestic patent decisions from ISDS, Eli Lilly brought the dispute forward 

when our courts had the temerity to invalidate a patent that did not live up to expectation. Baker 

and Geddes indicate that the research underpinning the patent consisted of a study of 21 patients 

over three weeks, with modest improvement detected in the condition of 11 patients .
24

 Eli Lilly 

was certainly entitled to avail itself of Canada’s justice system and argue its position in our 

courts. It did, and lost. For a Canadian complainant, that would be the end of the matter. Yet 

ISDS offers a venue for Eli Lilly to take action, against the edict of our courts.  

Notably, after protests by Europeans over the ISDS elements of CETA, language was added to 

that agreement to strengthen governments’ right to regulate and curb the excesses of corporate 

opportunism. However, these measures still do not address the root issue – why do 

multinational corporations enjoy a special brand of justice unavailable to citizens?  When 

similar modifications were proposed to the TTIP, the Atlantic version of the TPP, a panel of 

German judges were quick to condemn these cosmetic alterations, indicating that a special court 

for the wealthy will only further entrench inequality in society.
25
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The reality is that investors do not need the structure of ISDS as protection from unlawful 

appropriation. Nobel Laureate economist Joseph Stiglitz has pointed out on many occasions that 

investors who wish to pursue risky operations in countries with unstable systems of law are able 

to purchase insurance against unlawful appropriation.
26

 In regions with functioning, robust 

systems of law, businesses may avail themselves of the justice system. The only reason to 

maintain ISDS in TPP, is to curry favour with wealthy, multinational corporations. 

It is worth pausing for a moment to consider the views of the citizens of Wallonia, that region of 

Belgium that is holding up completion of CETA. Among their concerns, is the operation of 

ISDS.
27

 Listening to the news, I heard a weary-sounding EU official intimate that its citizenry 

needs to recognize the benefits of trade deals. I suggest that governments around the world need 

to recognize that citizens are increasingly becoming aware that these agreements are about much 

more than trade.  

The principle argument to join the TPP seems to be that Canada cannot afford to be left out. 

Even if the agreement was only a matter of tariff and subsidy reductions, that argument is 

weak.
28

 Given the nature of the entirety of the TPP, the costs of which will be felt through 

heightened expenditure for medicines, diminishment of Canadian culture, elimination of future 

innovation, absence of attention to public well-being for fear of international reprisals, and the 

loss of sovereignty when such reprisals are unavoidable, one has to ask: whom is this 

government wishing to please by committing Canada to the TPP?  The answer does not appear to 

be: Canadians. One must also ask: has our existing business community been sufficiently 

engaged to warrant our confidence that fulfilling their wishes will lead to better living for all?  

That does not appear to be the case. In 2012, Mark Carney, former governor of the Bank of 

Canada, indicated that instead of investing in the economy, Canadian businesses “were holding 

on to nearly half a trillion dollars in cash, an increase of 43 per cent since the end of the 

recession in 2009.”
29

 Recently, the esteemed firm Deloitte, an internationally revered 

organization, released a damning report concerning the willingness of Canadian businesses to 
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take the necessary steps to reinvigorate the economy. In Deloitte’s words, too many “lack an 

essential game-changing quality: courage.”
30

 

By virtue of the TPP, the individuals that Canada most desperately needs to encourage – the 

innovative entrepreneur looking to develop new industries to drive the economy when our wood 

and water have been exhausted – will find that no amount of courage can overcome the hurdles 

put in place by their own government. As the actual trade measures of the TPP bring very modest 

gains to Canada, and the remaining components will inflict costs far in excess of those gains, 

adopting this agreement makes little sense beyond acquiescing to the corporate bullying that is 

likely happening behind closed doors. If that is the sole reason that Canada must go forward with 

the TPP, please be honest to Canadians about the government’s reasoning. Please do not pretend 

that this is solely about Trade. 

The TPP is an international omnibus bill, the effects of which will be detrimental to Canadians. 

The greatest pain will be inflicted upon those youthful voters whom this government so 

assiduously courted. 

Regards, 

Meera Nair 

 

Meera Nair, Ph.D. 

Edmonton, AB 

nair@alumni.sfu.ca 

https://fairduty.wordpress.com/ 
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